
S `.  i,,
Commerce Department

44 1792
Planning Division

t \

c3 ; %"_Cabarrus County Government

Cabarrus County Planning and Zoning Commission Meeting
September 16, 2010

Board of Commissioners Chamber

Cabarrus County Governmental Center

6:30 P.M.   Presentation of the Harrisburg Area Land Use Plan Update (HALUP), by
Ms. Meg Nealon, LandDesign, Inc. (Joint meeting with the Cabarrus County
Planning and Zoning Commission and the Town of Harrisburg Planning and
Zoning Commission - Discussion and Q & A).

Regular Planning and Zoning Commission meeting will be held immediately following the
presentation.

Agenda

1.   Oath of Office to Newly Appointed Board Members

2.   Selection of Chair and Vice - Chair, also appoint a member to be Chair of the Board in the
absence of the Chair and Vice -Chair

3.  Roll Call

4.  Approval /Correction of August 19, 2010 Minutes

5.  New Business  - Planning Board Function:

Recommendation to Board of Commissioners - Harrisburg Land Use Plan

HALUP)
I

6.  New Business — Board of Adjustment Function:

Request to Table Variance Application — Applicant Benjamin S. Small

7.  Directors Report

8.  Adjournment
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201 South College Street, Suite 2020
Charlotte, North Carolina 28244 -2020

Hamilton Moon Telephone: 704.344,1117

II
Facsimile: 704.344.1483

Stephens Steele
Martin, PLLC

ATTORNEYS AT LAW
George W. Sistrunk 111

Email:  gsistrunk @lawhms.com
704 -227 -1065

September 9, 2010

VIA EMAIL (Samorris(&cabarruscounty.us)
AND FIRST CLASS MAIL

Susie Morris

Cabarrus County Commerce Department
65 Church Street

2 Floor
Concord, NC 28025

Re:    Benjamin S. Small Variance Application
2239 St. Johns Church Road

Concord, NC 28025

Dear Ms. Morris:

Due to scheduling conflicts, Mr. Small is unavailable for the September 16, 2010 hearing
that has been scheduled.  We request that the hearing be placed on the October 21, 2010 agenda.

If you have any questions or need any additional information, please let me know.

Sincerely,

C4 — t ' ..
George W. Sistrunk III

GWS /djm

ICI
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Planning Services

emo
To: Cabarrus County Planning and Zoning Commission
From: Lynn Roberts, Planning and Zoning Commission Clerk
Date: September 9, 2010

Please find the link to the board packet for the September 16, 2010, Planning and
Zoning Commission meeting.

Prior to the Planning and Zoning Commission meeting there will be a joint meeting
with the Cabarrus County Planning and Zoning Commission and the Town of
Harrisburg Planning and Zoning Commission, to review the final draft document of
the Harrisburg Area Land Use Plan (HALUP) presented by LandDesign.

This will be an item for consideration and you will be asked to make a
recommendation to the Board of Commissioners.

If you have any questions that you would like answered prior to the meeting, please
feel free to call Susie Morris.

The Harrisburg Area Land Use Plan final draft document has been placed on the FTP
server for you to view at your convenience before the joint meeting on September
16 at 6:30 PM.

The folder contains the following documents:
1.  A summary of the changes made to the maps /text after the EAO meeting on July

29th

2. The complete land use plan document and maps
3. Maps that specifically call out edits in #1

To access the board packet and the HALUP folder, right click on the underlined text
and click on open hyperlink.
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September 16, 2010

Mr. Todd Berg, Chair, called the meeting to order at 6:37 p.m.  Members present, in
addition to the Chair, were, Ms. Mary Blakeney, Mr. Larry Ensley, Mr. Danny
Fesperman, Ms. Shannon Frye, Mr. Ted Kluttz, Ms. Emily Knudson, Mr. Tommy Porter
and Mr. Barry Shoemaker. Attending from the Planning and Zoning Division were, Ms.
Susie Morris, Planning and Zoning Manager, Ms. Arlena Roberts, Clerk to the Board,
and Mr. Richard Koch, County Attorney.

Mr. Joe Howell, Chair, Harrisburg Planning and Zoning Commission called their meeting
to order at 6:38 p.m.  Members present in addition to the Chair, were Mr. Lloyd Quay,
Mr. Andy Rathke, Ms. Felicia Dixon -Ward and Ms. Thelma Thorne - Chapman.

Ms. Meg Nealon and Mr. Alec Brebner gave an overview of the Harrisburg Area Land
Use Plan (HALUP) revisions.

Ms. Meg Nealon stated that this process started about a year ago and went through a five
step process.  She said a lot of information was gathered about the entire study area
which goes well outside of Harrisburg'sjurisdiction.  A lot of information was gathered
related to the infrastructure, the environment, and generally about the economic situation
given where Harrisburg is in the region.  She said Frank Warren and Associates were also
on the team assisting them with that.

She said the first phase was going through all the data collection; setting the tone for the
rest of the process.  She said a lot of the board members were there through out the whole
process; attending all of the public meetings, observing what was happening with the
stakeholder input, and the interviews we conducted as a part of that, so that we could
have some technical information and some information from folks. She said they
normally put the data up on a daily or weekly basis or sometimes monthly basis, dealing
with the current agencies, and that is what started to shape the initial alternative that went
into the charette that was conducted earlier this year.

She said out of that came a concept plan that reflected what we heard during the charette
process and we got some feedback at the community meeting about what was reflective
on the map and how accurately it was reflective of what we heard at the charette before
and after, and more importantly how it related to the goals that were established for this
process.

The plan was refined over time and the most recent public process activity was an open
house held in July where over 120 people attended. All of the existing conditions were on
display as well as our concept maps.  As we went through this process, it was important
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to us not to just deliver a land use map, but instead deliver the different layers that has
some varying on the land use pattern, that it ultimately merged to the land use map.  In
support of that there is a transportation concept as well as a preservation concept. She
said everyone should have seen all of that in the most recent draft of the report.

She said there were meetings with the advisory committee, appointed and elected
officials talking about details of the plan.  In recent weeks, there have been some minor
modifications to the over all land use plan and clarification about the transportation
component of it.

Alec Brebner with LandDesign gave an over view of the plan.  He went over the
recommendations for the plan.  He said the plan has been under development for a
number of months and he showed the current stage of the Harrisburg Area Land Use
Map.

He said the Board may recall that we spent some time discussing each area of the
Harrisburg area, the western area of Cabarrus County; that it should engage in a
preservation plan and in order to set the stage for that we included a conceptual
preservation map. The map identifies historic and cultural resources that might be of
value to use for further exploration and discussion. That it might be important to take to
protect those resources.

Mr. Brebner said some of the ideas talked about were the notion of open space
subdivisions or conservation subdivisions that allow a little bit more flexibility in lot size
without increasing density, so that important landscapes or habitats can be protected.  We
had a discussion about that language and adjusted it accordingly.

He said there is also a conceptual transportation network map, and notes that both the
conceptual preservation map and the conceptual transportation map both appear in the
appendices at the end of the document.  He said they are both important policies that
were developed in the charette that took place in February.  He said we are not telling you
that you should do all this transportation facilities as part of the Harrisburg Area Land
Use Map.  It is a representation of transportation facilities that would support the land use
pattern and the land use plan.  It shows a combination of facilities ranging from sidewalks
and bike lanes, open trails, all the way up to collector streets. It also identifies the railroad
crossings and they have been quite a topic of discussion throughout this, process.

One of the recommendations that came out of this idea is that it would be useful for the
town and county to get collector streets connections.  A collector street is something that
is between a local road and an arterial.  It is something that would be built in a larger
development and would be an important piece of a transportation network that is well
connected and that would forestall the need to widen Rocky River Road or other arterials.
It is not going to prevent NCDOT from ever widening but would certainly delay NCDOT
widening in the future.  The projects that appear in the thoroughfare plan are a part of
these collector streets recommendations.
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He said we talked at some length about finding greenways and alternate trails for
bicyclists and such. He said one of the things we have in the lower density use is that you
do not have a lot of wide open sidewalks, and so the preferable means of access to
schools, parks and libraries specifically for families with children might be to have off
load facilities, facilities that parallel streets or that are significantly separated from a road
way, such as Hickory.Ridge Road.

We also talked about community character and road design and how those two things
relate.  We have some graphics and there are more refined graphics that appears in the
actual document.  It talks about the idea that as roads align, and he wants to be clear that
no roads are supposed to be aligned in the immediate future in the Harrisburg area; but, in
time one can speculate how it might eventually be.

We talked about some ideas of how that might happen. He said what might be a typical
NCDOT cross section, we are looking at some options for other ideas, such as expanding
the median area, planting trees or raising the median as a safer way to build a road that
actually prevents cars from crossing and hitting each other head on.  We also talked about
a linear park along side the road; that would only be in new development.  If you have
large new residential development, it might be advantageous to have a linear park up
against the roadway as opposed to the backs ofhouses with a privacy fence against the
road way.

He said there was also talk about what should happen in the more built up part of
Harrisburg, the area we refer to as "downtown" Harrisburg. Some people want to make it
interchangeable with the Town Center, it is not.  We are talking about a broader area
across Highway 49, it encompasses the town center, but it also encompasses a lot of
commercial and residential area which stands to gain from development and
redevelopment over time.

We talked about what some of the design principals and land use principals might be
used in that area. Suggestions were to have buildings oriented to the roads to create a
strong physical presence, encourage a mixture of use, and maintain the location of Town
Hall as it is, a strong anchor in this area that is still evolving.

We talked about how Harrisburg is going to support transit.  A light rail line is expected
to come up to the UNCC campus and there are opportunities for a bus service to link to
that, and a good spot for a formal stop might be the Town Center area. Recommendations
were made that the Town and the County work with Salisbury and others to see if there is
possibility and potential for a commuter rail corridor through this area that would stop in
Harrisburg, because the rail is right there.

He said there was recommendation for an inter -local agreement to phase water and sewer
service over time.

Mr. Brebner said a few modifications came in after the open house meeting was held in
July. There were revisions to the plan, particularly in the maps:
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1.  The Harrisburg Area Land Use map - there were long discussions about the
Hudspeth Road corridor near Morehead Road, near the Speedway and how that
should be rendered aback.  Request to change Hudspeth Road area from LDR to
Light Industrial from Hudspeth road all the way up on the north side of Mallard
Creek Road to Highway 29 where it becomes mixture of light industrial and
commercial.

2.  Minor changes to the text to a table correlating land use plan classes and zoning
districts by including residential densities to the table.

3.   Changes to the conceptual transportation network - the new version Roberta Road
intersects with Stallings Road and extends on to Hickory Ridge Road.

4.  Added text to show that the Town staff is working with NCDOT to mitigate
potential negative impacts of high speed rail in Harrisburg.

Mr. Brebner said this is a summary of the revisions.  Discussion followed the
presentation.

There being no further discussion, it was the consensus of the Harrisburg Planning and
Zoning Commission to Table making a recommendation to Harrisburg Town Council
until their October 2010 meeting.  The Harrisburg Planning and Zoning Commission
meeting was adjourned.

The Cabarrus County Planning and Zoning Commission continued with their
regular meeting.

The Oath of Office was administered to reappointed member Mr. Danny Fesperman and
newly appointed members Ms. Mary Blakeney, Ms. Shannon Frye and Ms. Emily
Knudson.

Mr. Danny Fesperman, MOTIONED, SECONDED by Mr. Larry Ensley to have Mr.
Todd Berg reappointed as the Chairman of the Planning and Zoning Commission. The
vote was unanimous.

Mr. Danny Fesperman, MOTIONED, SECONDED by Mr. Tommy Porter to have Mr.
Barry Shoemaker appointed as the Vice - Chairman of the Planning and Zoning
Commission. The vote was unanimous.

Mr. Danny Fesperman, MOTIONED, SECONDED by Mr. Larry Ensley to have Mr.
Tommy Porter appointed as the Chairman of the Board in the absence of both the Chair
and Vice- Chair of the Planning and Zoning Commission. The vote was unanimous.
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Roll Call

Approval of Minutes

Mr. Barry Shoemaker, MOTIONED, SECONDED by Mr. Ted Kluttz to APPROVE
the August 19, 2010, meeting minutes with corrections (changing Mr. Ma to Ms. Ma and
Mr. Tommy to Mr. Tommy Porter). The vote was unanimous.

New Business - Planning Board Function:

Harrisburg Area Land Use Plan (HALUP) — Recommendation to the Board of

Commissioners

The Chair introduced the next item on the agenda, the Harrisburg Area Land Use Plan —
Recommendation to the Board of Commissioners.

The Chair said what happened prior to this meeting was a little bit of a surprise, we
anticipated that Harrisburg's' Planning and Zoning Commission would act on the
adoption of the land use plan first.  He said since Harrisburg has decided to table it, our
options are to discuss it and decide whether or not to make a recommendation to the
Board of Commissioners or we could table as well.

Ms. Susie Morris, Planning and Zoning Manager, addressed the Board stating that a lot of
the Board members have been participating in the process and are familiar with the plan.
She said after the last joint meeting with the Elected Officials, the Advisory Committee,
and the Planning and Zoning Boards, the changes that were shown came out of those
meetings and those are the only changes that they requested or asked for. She said over
150 people attended each of our public meetings, plus we had joint meetings together so
that each jurisdiction could provide input as well as the perspective of the Planning and
Zoning Boards, or the Elected Officials or the advisory committee; which had a very
broad range of folks on it.

She said this plan represents a lot of what is already on the ground in Harrisburg.  There
is probably not a whole lot that could actually change with the plan, because it is
recognizing what is there and the development rights that those have and then putting
forth those strategies for moving forward in the future.  We anticipated that both Boards
would make some type of recommendation this evening so we could start moving
forward with the inter -local agreement process and then with the elected officials process.

Mr. Barry Shoemaker has participated in a couple of the charettes and some of the
reviews.  He said there was a lot of information exchanged and members of Harrisburg's
council participated in a lot of the exchanges and changes that were made.  He feels that
they captured the essence of what plan they need for Harrisburg and that the plan looks
into the future.  He said it is just a plan like we have gone through before.  He thinks
Harrisburg's issue is that they have not had to go through a bunch of plans; where we
have had the Eastern Area Plan and the Central Area plan, and we are more used to the
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process.  He does not see a reason why the Board could not make a recommendation to
the Board of Commissioners tonight.

The Chair participated in a number of the meetings as well and there was a lot of
participation by the citizens of Harrisburg, as well as their Planning and Zoning
members. He initially thought our Board would not act on it without having Harrisburg
act on it first or at least out of courtesy to them.  He said since Harrisburg has decided to
put it off at this particular time, he does not see any reason for our Board not to move on.

Ms. Morris said as far as this Board making a recommendation to the Board of
Commissioners, if Harrisburg decided to change the plan, you could consider those
changes but that is not something we necessarily have to do.  She said because of the
inter -local agreement, if they did recommend changes you would want to look at those
changes.

Ms. Morris said at this point we have completed the contract with LandDesign, so any
additional changes to the plan would require additional funds appropriated to this project
from the County.

Mr. Barry Shoemaker asked if Harrisburg were to make any changes, would they be
germane to Harrisburg itself and there planning and zoning. He said we are on the hinter
land of the central part of Harrisburg and they have the ETJ section where we over lap
with them on it. He asked if Harrisburg makes changes, would it only be inside their own
city limits.

Ms. Morris said they could request changes to any of the planning area.  She said the
planning area, essentially, anything south of Rocky River is mostly in Cabarrus County.
She said along Hickory Ridge a lot of that property is still unincorporated County.  We
do have a vested interest in the area, as far as property.  She said Harrisburg has some
ETJ left where they have planning and zoning jurisdiction, but they could ask for changes
anywhere in the plan. She said that is there utility service area, that boundary that is
established and eventually it would be in the town limits.

Ms. Morris said during the meetings and during the charette we talked about densities;
the utility providers and NCDOT were there.  We had a long range look at what plans
were including what improvements.  She said a lot of the densities that are seen on the
plan were indicative of what those improvements were and the timing of those
improvements.

She said they could ask for changes anywhere in the plan if they decided too. She said
there planning and zoning board could also make a recommendation to their Town
Council saying that they recommend it be approved with this change or that change. She
said we would have to deal with it at that time.
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The Chair said if we choose to make a recommendation to the County Commissioners it
would be a recommendation for the plan presented, any modifications made after that
would have to be brought back and recommendations would have to be made again.

Mr. Shoemaker said it is just like the Eastern Area Plan when we made the
recommendation to send it on, Concord accepted it and Kannapolis had their issues with
it and we let them deal with those as they come up.

Ms. Morris said that is correct, at a staff level the reason we had this joint meeting this
evening was so there would not be any concerns about what the County talked about or
what Harrisburg talked about in their meeting.  She said it was to make sure that
everybody was on a level playing field.  We had hoped for a vote, but the sole reason and
purpose for us having this meeting was so that everybody heard the same information,
got the same summary of the public meetings, and the input and everything like that.  It
was also for the benefit of the folks that have not been able to participate as much.  She
said we had the joint meeting to get everybody to the final point where they were
comfortable with what is being recommended as the plan.

Ms. Shannon Frye said hearing the process summarized at the beginning of the
introduction to the presentation on how this has been reported, and knowing that there
were 150 participants at the community meetings, and the citizen involvement and the
goal of the of the consultant to take that involvement and apply the professional entities
to come up with that plan; and as Ms. Morris alluded to with the input of the state and
what the long and short capabilities are out there, she thinks the product that LandDesign
has represents that process and the elements of that plan and the conclusions in that plan
for the recommendations, she sees as a final draft and any other changes or amendments
to it she thinks is outside of the process that has ended for this piece of it.

Ms. Frye said the other point that was made is when a rezoning comes in and are contrary
to what is in the plan, then that would be an opportunity to make updates.  The way it was
presented tonight, she feels that they have completed a public involvement process that is
now a final presentation, which is what we saw tonight.

Ms. Emily Knudson attended the meetings and knows a lot about it and approves of most
of the plan.  She feels uncomfortable approving it when the other party is still discussing
it.

The Chair understands her concern and that was his original thought as well. He said that
was the reason for timing of all of this. He said they put it off and we can keep going
back and forth for a long time. He is comfortable that the process is representative of
what the public has asked for, it was a public process.  He does not know what
Harrisburg would do that would change our decision.

Mr. Shoemaker thinks there is enough flexibility in the plan that addresses a lot of the
issues that they have with conservation, with conserving the scenic portions of the
county, the bedroom portions of the county, that area.  He said just like we had to do with
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the Eastern Area Plan when we had to make a decision, and we actually made our
decision prior to Concord's Planning and Zoning group meeting and their City Council
approving the plan.

He said Harrisburg has to rectify the differences between the Town Council and the
County Commissioners. He said there has been a lot of thought put into this plan, they
listened to the Town Council members for Harrisburg, and they listened to the Planning
and Zoning Commission for Harrisburg. He understands Mr. Quay's issue, but that was
more of a personal issue and really as a recusal. If he cannot deal with that, that is
something he will have to deal with as a person, but it has nothing to do with the fact that
a lot of time has gone into the plan. He said there is a lot of flexibility in the plan and they
can always make statements of facts and findings if they decide to go against the plan.

We have gone against other plans and made statements to say this is in the public interest
because of this thing even though it is not consistent with the plan.  He said in North
Carolina this is not etched in stone, we haven't rezoned anything.

The Chair knows they still have to work out the inter -local agreement on the utilities.  He
asked Ms. Morris if she had a sense for whether the County Commissioners are ready to
act on this regardless of whether Harrisburg has or has not.

Ms. Morris thinks the County Commissioners are comfortable with it.  They have been
participating in the process.  She said we ran into this situation with the Central Area
Plan; Kannapolis never did adopt the plan but the County adopted the plan.  The area that
Kannapolis had was relatively small and they felt that they really did not need to adopt
the County's plan, so it was more a plan between Cabarrus and Concord.

At this point she feels that the Town will adopt the plan. They may not have had the
opportunity to participate as much as some of you have and it may just be letting them
get in and take a good look at the recommendations and things that are in there.  She said
the plan recommendations did come from the Advisory Committee, which was made up
of people who live in the Harrisburg area and they were very vocal. She said this is a
joint plan but it is a long range planning process for the County.

She feels like the County will move forward with the plan and the hope is that Harrisburg
will also adopt the plan so that everybody is on the same page.  She does not know if the
County Commissioners would have any concerns necessarily, but she thinks they
probably would at least want to know that the Planning Board has made a
recommendation to the Town Council.

She said they have all participated in the different meetings, plus with the public in put, it
is a public plan, very much community driven. We have never had participation like we
had at the Harrisburg meetings and she thinks that the process has been a good process.
We put information on the web and people commented on the web.  It is not something
that hasn't been out there over the last year. Ms. Morris asked Mr. Koch if he had
anything to add since he works with both boards
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Mr. Koch said densities, planning and growth has probably been the preeminent issue in
Harrisburg, so, it is a very political issue there and it has been that way for quite a while.
He said that is why it did not particularly surprise him when the Planning and Zoning
Board did not act on it this evening.  He said a number of them have been involved in the
process and so have a lot of the Town Council members, it is such a hot topic there that
he could see them moving more slowly on it.

He does not think that requires this Board to wait on them, certainly not from a legal
prospective and maybe not even from a practical perspective.  If you are comfortable
with this plan and think it is the right plan to recommend to the Board of Commissioners,
there is no reason to let it sit on your agenda for another couple of months waiting to see
what they do.

Mr. Koch thinks eventually they will recommend approval of the plan or at least
substantially what we saw tonight. He thinks the process there will probably take a little
longer to go through it; just because of the way things are there.  He said having
represented Harrisburg for 17 or 18 years and seeing how it has evolved, and seeing what
the hot button issues are there; this touches some of the hot button issues.

He said the density in particular is a huge issue in Harrisburg.  He said there is no
agreement with in the town at all, concerning particularly high density and multi family.
There are some people who want every thing to be single family large lots, 1 /2 acre lots,
and there were a number of Town Council members who got elected on that platform.
He said you have that, and you have some denser parts of the town out there. He said it is
a topic or an issue on which there is a lot of disagreements, and lot of pretty emphatic
dispute.

There being no further discussion, Mr. Barry Shoemaker, MOTIONED, SECONDED
by Mr. Larry Ensley to recommend Approval of the Harrisburg Area Land Use Plan
HALUP) to the Board of Commissioners.  The vote was unanimous.

New Business — Board of Adjustment Function:  Request to Table Variance

The Chair stated there was a letter in the Board packet from the Mr. George Sistrunk III,
Attorney, for the applicant Mr. Benjamin Small, requesting to table the Variance until the
October 2010 meeting.

The Chair said members who have been on the board for a while may be familiar with
Mr. Small who had a case before us 1 1 /2 to 2 years ago. The Chair asked Mr. Koch if it
would be appropriate for him to update the Board on what is going on or would he rather
do that at a different time.

Mr. Koch said it is a Board of Adjustment function and he would rather have it be done
in the context of when it is heard, since it is a quasi judicial hearing.  He would not want
anything that is said in advance to be misconstrued.  He said it is a Board of Adjustment

9



function and is one of those things that the Board should not discuss outside of the actual
hearing. Mr. Koch deferred.

There being no further discussion, Mr. Larry Ensley, MOTIONED, SECONDED by
Mr. Tommy Porter to Table the Variance Request from Mr. Ben Small until the October
2010 meeting.

Mr. Shoemaker asked if the minutes from the previous meeting be provided.

The Chair thinks this is a separate action.

Mr. Koch said that is correct.  He said this is a matter ofpublic record, but the last time
that it was heard, it was on an appeal of an interpretation of the Zoning Ordinance as it
applied to Mr. Small's accessory building.  He said Susie Morris, Zoning Manager, made
an interpretation has to how the ordinance applied to that accessory building.  It was
appealed; which he has the right to do and it is a Board of Adjustment function for you all
to consider that appeal.  He said what was determined was the Board affirmed the
interpretation made by the Zoning Officer, the Ordinance as it applied to the accessory
building.  That is what occurred last time.

Mr. Koch said we would not ordinarily give you the minutes because that sort of blurs
what you are making your decision on. You need to make your decision on what the
evidence is that comes before you at the next hearing.  This is a completely separate case;
he is applying for a Variance.  It is another Board of Adjustment issue, but it is a whole
new matter and you have to decide it based on the evidence that is put before you at the
hearing.

Directors Report

Ms. Susie Morris, Planning and Zoning Manager addressed the Board welcoming the
new Board members.

She stated that the appeal opinion was received from the appeals courts.  She said it is
being misconstrued in the media that we are required to pay all of the developers back.
We are also getting some request from people wanting their money back.

She said it was determined that we did not have statutory authority to have an APFO
Adequate Public Facilities) Ordinance.  Nothing about the money was contemplated in
the action. She said they were strictly looking at whether you can have an APFO or not.

Ms. Morris said based on what Mr. Koch told her, the County will be appealing the
decision to the State Supreme Court for a discretionary review. She said they will look at
the facts of the case and look to see if any errors were made.  She said in our case the
opinion was actually an unpublished opinion, which means that they are saying there is
nothing new, special or different about it and they based their decision on past case law.
We are still operating under business as usual.
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She told the Board if they are approached by any developers about what to do or how to
get a refund from the county, have them contact Mr. Koch, County Attorney.

Mr. Koch said one reporter contacted him and he tried to explain to him that the matter of
the money is a whole separate issue and it is not automatic from whatever even the
Supreme Court decides.  He said every one of the developers signed a consent agreement,
which is a contract.  Our position is that those are contractual issues that relies on the
contract law and is entirely separate from the APFO.

He understands that the developers feel differently and that is what the issue is going to
be in that case.  It is not as it has been portrayed in the media, that if the Supreme Court
were to decline to hear the case at all, which is one of their options, or if they do agree to
hear it and then affirm the Court of Appeals, then all of a sudden you have to get the
County check book and start paying back these APFO fees.  He said that doesn't make
for good copy in the newspaper.

He said the decision was not unexpected, simply because they had ruled that way nine
months ago in the Union County case, which was very similar to the Cabarrus County
case with some distinctions.  He said their ordinance was written by the same guru that
wrote ours and they were very similar.  We thought we had a little more oomph in ours
because of local legislation that Fletcher Hartsell had gotten for the County.  He said that
did not seem to matter to the Court ofAppeals either, so they felt that they were bound by
the decision they had previously made in the Union County case and that is why this
opinion in part was unpublished; it basically said we have already decided this in the
Union County case, and so we have to follow that as controlling precedent, so, . sorry you
guys lose.

For some reasons that he can not say, but can only speculate on, Union County, nine
months ago filed their petition for discretionary review of the Supreme Court and the
Supreme Court has not ruled on it yet; which is very unusual for that length of time.
They usually decide whether they are going to hear something or not pretty quickly.  That
is a threshold question on a petition for discretionary review. He said they have the right
to say that they are not going to hear it and a lot of them they kick out within a week.  So,
something is going on there and he does not want to speculate on it, but it is just very
unusual.

We are going to do the same thing, that will put our cases up there in the same posture
and hopefully, they will do what they really should do as the highest court of the state and
that is rule on an issue like this which has a lot of ramifications and is pretty important to
a lot of the local governments across North Carolina, particularly the ones that have this
problem with a lot of growth and how to deal with it.

Mr. Fesperman asked how much money is involved that the county is holding.

Mr. Koch said we are not holding any, we spent it on schools. He thinks the cash figure is
around $6 million.
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Mr. Koch said there is also this matter of some in kind deals that we made with different

developers, where they would put up land and they would get credit against their APFO
fee and we took that land and put a school on it. We have some of those, we have done
some things with some roads in different places that are affected, so there is some of that
in kind stuff and then there is also the very real issue as to who ultimately paid for those
things. He said while the developer may have written the checks the person who
ultimately paid that bill may not necessarily have been the developer.  That is kind of
another little issue that has kind of evolved in all of this.

He said it would be nice if the Supreme Court would just rule in our favor and it would
make all of that go away. But, if they don't or they decide that they don't even want to
hear it, then we have to go back and deal with what he calls the APFO refund lawsuit;
which is a whole new kettle of fish.

Mr. Fesperman asked if the County would be committed to paying interest also, like in
the Union County situation where you have interest on top of what you refund.

Mr. Koch thinks that is now statutory.

Ms. Morris said based on Judge Lee's decision a case was filed with about 20 who are
asking not only for the APFO fees but also for the interest.

Mr. Koch said that number has actually increased from the original filing; a few more
people have been added as plaintiffs to the case.  He thinks it is up to around 30 now.

Ms. Morris informed the Board that David Baucom resigned from the Board.  She said if
they know of anyone from the Kannapolis area who may be interested, to encourage them
to submit an application.

There being no further discussion, Mr. Ted Kluttz, MOTIONED, SECONDED by
to Adjourn the meeting. The vote was unanimous.  The meeting ended at 8:29 p.m.
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